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SEARS’ NEW MATTRESS SLOGAN PUT TO BED
BY FEDERAL COURT

— Jonathan Colombo and Noelle Engle-Hardy, Bereskin & Parr LLP.

© Bereskin & Parr LLP. Reproduced with permission.

The Canadian Federal Court rarely grants interlocutory injunctions in trademark cases, but
for the second time in two years, an interlocutory injunction has been granted, this time
in Sleep Country Canada Inc. v. Sears Canada Inc.1 The Court held that the impossibility
of quantifying damages supported a finding of irreparable harm, and, following many
recent Federal Court decisions, was prepared to rely on its own analysis of the facts, as
opposed to expert evidence, to find that the defendant’s slogan was confusing.

The question for trademark owners is whether Sleep Country signals a new willingness by
the Federal Court to grant interlocutory injunctions in trademark cases, or whether the
decision is restricted to its particular facts involving a well-known mark and arguably
blatant infringement.

Background
Since 1994, Sleep Country has used the slogan WHY BUY A MATTRESS ANYWHERE ELSE
in TV, radio, print and online advertising, and owns two trademark registrations for the
slogan. Evidence showed that the slogan had acquired national recognition of “iconic”
proportions. In July 2016, Sears started to advertise “THERE IS NO REASON TO BUY A
MATTRESS ANYWHERE ELSE” in online flyers and social media. Despite a demand letter
alleging infringement, Sears refused to stop.

Sleep Country originally brought a motion for an interim injunction based on trademark
infringement and depreciation of goodwill, which was dismissed on the basis that there
was no clear evidence of irreparable harm. However, Sleep Country proceeded with its
motion for an interlocutory injunction. It is not clear how the evidence on the second
motion differed from the first. According to Sears, the evidence on the second motion was
“largely the same”, but according to Justice Kane, the “record was more extensive” on the
second motion. In any event, Justice Kane held that the decision from the interim
injunction motion was “not persuasive” given the absence of “detailed reasons.”

Issues
To obtain an interlocutory injunction, the moving party must establish that (1) a serious
issue exists; (2) it will suffer irreparable harm that is not compensable in damages if the
injunction is denied; and (3) the balance of convenience favours the moving party. The
irreparable harm requirement is typically very difficult to meet – since the court requires
clear and non-speculative evidence of harm that could not be compensated for by an
award of damages at trial.



Decision

At the hearing of the interlocutory injunction motion, Justice Kane noted that there was no dispute that Sleep Country

satisfied the “serious issue” requirement. She then made a number of key holdings when deciding to grant the

interlocutory injunction.

First, Justice Kane held that when assessing likelihood of confusion, a court does not need expert marketing evidence. In

particular, expert evidence is not required for the Court to put itself in the “shoes of the somewhat hurried consumer”, or

to consider all of the surrounding circumstances or the factors listed in section 6(5) of the Trade-marks Act. In addition,

expert evidence was not required to find that consumers seeing the Sears slogan would likely make a “mental

connection” or association with the Sleep Country trademark, which is a requirement to prove depreciation of goodwill.

Second, in a detailed analysis of both the facts and caselaw on irreparable harm, and in particular, the expert evidence

offered by the parties, Justice Kane held that where the allegation of confusion relates to a slogan (vs. a product), it

would be “difficult to the point of impossibility” to quantify Sleep Country’s losses. That applied both to potential loss

sales by Sleep Country, since losses relating to use of Sear’s slogan could not be parsed out from losses relating to Sears’

other marketing activities, and to damages to Sleep Country’s well-known trademark arising from depreciation and loss of

goodwill.

Third, in noting that the application of the irreparable harm requirement can make it almost impossible to obtain an

interlocutory injunction, Justice Kane stated that a line has to be drawn between determining whether it is possible, or

impossible to quantify harm. If it is impossible to do so, the Court should find that the harm is irreparable.

Fourth, Justice Kane criticized Sears’ expert evidence on the issue of irreparable harm, noting that the evidence did not

support the expert’s assumptions, and that a “core assumption” had not been stated in the expert opinion, as required by

the Federal Court Code of Conduct for Experts.

Fifth, Justice Kane suggested that Sears’ argument that should a trial court find against it, damages would suffice was not

a valid answer, since “disgorgement” of Sears’ profits was too speculative and Sears may or may not have profits arising

from its new marketing strategy, or other factors, and it would be challenging to attribute those profits to use of the

Sears slogan.

Finally turning to balance of convenience, Justice Kane held that Sears could easily revert to its “pre-slogan approach”

that had been used for years, with the result that the balance of convenience favoured Sleep Country.

Implications of the Decision

This decision builds on the 2015 decision in Reckitt Benckiser v. Jameson2, where an interlocutory injunction was granted

against Jameson’s use of MEGARED for vitamins. In both cases, the decisions turned on the issue of irreparable harm. In

the Reckitt Benckiser case, the holding turned in part on the vulnerability of the moving party in terms of its new product

launch. In the Sleep Country case, the holding turned on the impossibility of proving damages at trial.

Further, in Sleep Country, the Court acknowledged the difficulty faced by the moving party in meeting the irreparable

harm requirement. In most cases, the motion is heard before there is significant use by a defendant, making it unlikely

that there will be evidence of actual confusion, or that even if there is evidence of actual confusion, that the resulting

losses are irreparable and not quantifiable at trial. By acknowledging that irreparable harm can be shown when the

defendant’s infringing conduct is mixed with other non-infringing actions, the decision may open the door to more

successful injunction motions. The decision also offers guidance on how parties may wish to frame their arguments and

supporting evidence, it being understood that each case is fact specific.

Interestingly, in Sleep Country, Justice Kane distinguished earlier decisions3 where interlocutory injunctions had been

denied by noting that Sears was using a slogan vs. selling an infringing product. This distinction could limit the

applicability of this decision to future cases, although it is not clear why the issue of irreparable harm would be viewed

differently depending on the type of trademark that is at issue.

Finally, Justice Kane’s holding that there is “no need” for expert evidence when assessing likelihood of confusion

continues the trend that limits the usefulness of expert evidence on that issue. That trend began with the decision of the
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Supreme Court of Canada in the Masterpiece v. Alavida4 case dealing with survey evidence. However, evidence from

damages experts has been accepted by the Federal Court for years, and in the Sleep Country case, was instrumental in

establishing that on the facts of the case, the damages likely to be suffered by Sleep Country were unquantifiable, and

hence irreparable. Sears has until March 10, 2017 to appeal Justice Kane’s decision.

LEGISLATIVE UPDATE

Quebec

Consumer Protection

Bill 791, An Act to amend the Consumer Protection Act in order to regulate rewards program contracts, received first

reading on February 22, 2017.

Bill 791 will amend the Consumer Protection Act, CQLR, c. P-40.1, so that it applies to rewards program contracts. The

following requirements have been proposed:

l a merchant must inform a consumer of any conditions applicable to obtaining and using rewards points;

l rewards program contracts are prohibited from allowing for the expiry of a consumer’s rewards points; and

l rewards program contracts cannot allow a merchant to retroactively change the value of rewards points.

RECENT CASES

Liened Interest Under Repair and Storage Liens Act Subject to Receiver’s
Authority to Take Possession of Bankrupt’s Property

Ontario Superior Court of Justice, January 16, 2017

The plaintiff, Royal Bank of Canada (“Royal Bank”), was a creditor of the defendant, Delta Logistics Transportation Inc.

(“Delta”), who made an assignment in bankruptcy in 2013, under subsection 243(1) of the Bankruptcy and Insolvency Act,

RSC 1985, c. B-3 (the “BIA”). Pursuant to a court order in 2016, BDO Canada Limited (“BDO”) was appointed receiver of

all Delta’s “assets, undertakings and properties” (the “Property”), and was authorized to take possession of the Property.

BDO was also Delta’s trustee in bankruptcy. BDO sought possession of seven of nine trucks belonging to Delta (the

“Trucks”) and held by the defendant, 2337764 Ontario Inc. (“233”). 233 alleged Delta owed it $80,000 for inspection,

repairs, and storage of the trucks, and as a result claimed a lien under sections 3, 4, and 5 of the Repair and Storage

Liens Act, RSO 1990, c. R.25 (the “RSLA”). BDO sought an order compelling 233 to deliver the Trucks to BDO. 233

disputed BDO’s authority to possess the trucks, and argued that the court lacked jurisdiction to issue the order, as the

matter was required to proceed through the dispute resolution provisions of Part IV of the RSLA. BDO brought a motion

for an order compelling 233 to deliver to it possession of the Trucks.

The motion was granted. The law was well settled that the RSLA provided lien holders with secured creditor status.

However, jurisprudence dealing with the rights of lienholders to exercise their lien without regard to bankruptcy

proceedings was not relevant to the current case. There was a distinction between the powers of a trustee in bankruptcy,

and those of a court appointed receiver. The latter had a fiduciary obligation to all stakeholders and was authorized to

liquidate all the debtors’ assets, to the exclusion of all others, including secured creditors. BDO’s rights and obligations

derived from the court order appointing it receiver, not from the debtor. As was clear from the broad wording of the

appointment order, all creditors were stayed from exercising remedies against Delta. Given the breadth of that order,

1 2017 FC 148.
2 2015 FC 215, affirmed at 2015 FCA 10.
3 See Centre Ice Ltd v. National Hockey League (1994), 53 CPR (3d) 34 at 50; Aventis Pharma v. Novopharm, 2005 FC 815.
4 2011 SCC 27.
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BDO was entitled to take possession of the liened articles, without prejudice to the possessory lien claims of 233, to be

determined at another time. This approach was consistent with the necessity of the receiver to maintain control over

Delta’s assets to ensure their advantageous and orderly disposition for the benefit of all creditors and to avoid duplicative

costs that would otherwise arise from multiple sales. Regardless whether the secured creditor’s rights arose under the

RSLA or under any other statute or common law, that creditor was subject to the provisions of the appointment order.

Royal Bank v. Delta Logistics, 2017 CCLG ¶ 25-742

Court Reads Down Ski Resort’s Comprehensive Liability Waiver to Protect
Plaintiff’s Rights Under Consumer Protection Act, 2002

Ontario Superior Court of Justice, January 6, 2017

The plaintiff, Schnarr, was injured while skiing on the premises of the defendant, Blue Mountain Resorts Limited (“Blue

Mountain”). Under the terms of the ski pass Schnarr had purchased, he was barred from pursuing any legal action against

Blue Mountain and waived “any and all liability for any loss, damage, expense or injury…due to any cause whatsoever,

including negligence, breach of contract [and] any statutory or other duty of care, including any duty of care owed”

under the Occupiers’ Liability Act, RSO 1990, c. O.2 (the “OLA”). Schnarr commenced an action claiming negligence and

breach of the OLA. Schnarr also pleaded breach of the deemed warranty under subsection 9(1) of the Consumer

Protection Act, 2002, SO 2002, c. 30, Sched. A (the “CPA”), that the services provided by the supplier were of a

“reasonably acceptable quality.” Schnarr took the position that Blue Mountain’s waiver of its obligations under the

deemed warranty of the CPA was contrary to subsection 7(1) of the CPA, and therefore the entire warranty was void.

Under that section, the consumer’s substantive and procedural rights under the CPA applied “despite any agreement or

waiver to the contrary.” The parties agreed that pursuant to the CPA, Schnarr was a consumer, Blue Mountain was a

supplier, and the season pass was a “consumer agreement.” However, Blue Mountain argued, among other points, that

subsections 3(3) and 5(3) of the OLA allowed for waivers of liability for tort claims, and that its waiver did not offend

CPA requirements, did not in any way relate to the provision of services or the quality of such, and therefore did not

offend CPA requirements. Schnarr brought a motion for a finding that subsection 7(1) of the CPA applied to vitiate in its

entirety the resort’s waiver and release of liability.

Subsection 7(1) of the CPA vitiated those parts of the resort’s waiver relating to the procedural and substantive rights

protected by the CPA. To that extent, it was unenforceable. The remainder of the waiver, however, remained enforceable.

The legal question raised by the interplay between consumer rights under the CPA, and the rights and liabilities of

occupiers under the OLA, was novel, and a fair and just interpretation of both statutes was required. The purpose of the

OLA waiver was to shield occupiers. However, by including a waiver of breach of contract, which included the breach of

the warranty of reasonable quality of service, Blue Mountain’s waiver went beyond the exculpatory parameters permitted

by the OLA. Nevertheless, vitiating the entire waiver in reliance on subsection 7(1) of the CPA was not appropriate.

Nothing in the CPA suggested voiding an entire agreement if it disregarded CPA protections. Doing so would derogate

from the OLA provisions, and was contrary to the legislative intent of the CPA to protect the requirements of subsection

7(1) and nothing else. A more just outcome was reached by a notional severance of the CPA claims from Blue

Mountain’s waiver. This was responsive to the requirements of both the OLA and the CPA, and was fair and just to both

the protections for occupiers and concerns for consumers. Reading down Blue Mountain’s waiver would not be disruptive

to either party, and allowed the plaintiff to pursue two distinct causes of action: a negligence claim subject to Blue

Mountain’s waiver, and a breach of warranty claim not subject to any waiver.

Schnarr v. Blue Mountain Resorts Ltd., 2017 CCLG ¶ 25-743

Court Answers Questions of Law Dealing with Enforceability of Ski Resort’s
Liability Waiver

Ontario Superior Court of Justice, January 13, 2017

The plaintiff Woodhouse was injured while skiing at the defendant Snow Valley Ski Resort (“Snow Valley”). Woodhouse

had purchased a ski package from Snow Valley which included a lift ticket and a rental agreement for equipment and
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lessons. The lift ticket released Snow Valley from any liability for negligence, breach of contract, or breach of statutory

duty of care. The rental agreement released Snow Valley from liability for negligence, breach of contract, or breach of

warranty. Woodhouse commenced action against Snow Valley, and argued that subsection 9(3) of the Consumer

Protection Act, 2002, SO 2002, c. 30, Sched. A (the “CPA”), operated to defeat Snow Valley’s waiver of negligence in the

lift ticket and the rental agreement. Under subsection 9(3) of the CPA, any term or acknowledgment in a consumer

agreement purporting to negate or vary any warranty under the CPA was void. Woodhouse argued particularly that

subsection 9(3) prevented Snow Valley from waiving the deemed warranty under subsection 9(1) of the CPA that there

would be a “reasonably acceptable quality” of services. Snow Valley disputed that it was caught by the provisions of the

CPA sections, and argued that it was shielded by the limitation of liability afforded to occupiers under section 3 of the

Occupiers Liability Act, RSO 1990, c. O.2 (“the OLA”). The parties posed questions for the court’s opinion dealing with

the application of the CPA, the enforceability of the waivers, the severability of any offending terms, and whether the

court should exercise discretion under subsection 93(2) of the CPA to order a consumer bound by all or part of a

consumer agreement, even when the agreement was not in accordance with the CPA.

The CPA clearly applied to Woodhouse’s purchase of the ski package. The quality of services deemed warranty in

subsection 9(1) of the CPA was a substantive consumer right that could not be waived or bargained away. The release of

liability in the lift ticket and rental agreement, more particularly, the terms “negligence, breach of contract or breach of

warranty on the part of the releasees” in the rental agreement and “negligence, breach of contract or breach of statutory

duty of care on the part of Snow Valley” in the lift ticket were presumptively void. The offending terms were clearly

severable pursuant to subsection 9(4) of the CPA, and where the parties could not agree on severance, a court could

exercise its discretion to sever. A court could do so as part of its subsection 93(2) inquiry into whether it would be

inequitable in the circumstances for the consumer not to be bound by the original agreement, including those terms and

acknowledgments that would be void but for the equitable jurisdiction of the court. Subsection 93(2) was an overall

saving provision for a consumer agreement infected by offending terms, and there was no reason to limit its scope.

Although the provisions of the OLA did not supersede those of the CPA, and although Snow Valley could not rely on the

offending terms in the waivers, it could try to persuade a court that, under the particular circumstances, it would be

inequitable not to bind Woodhouse to some or all portions of the consumer agreement, including the presumptively void

terms and acknowledgments found in the release of liability in the lift ticket and rental agreement. The Court did not

adjudicate whether the particular waivers at issue would survive review under subsection 93(2) due to insufficient

evidence.

Woodhouse v. Snow Valley Resorts (1987) Ltd., 2017 CCLG ¶ 25-744

Court Reviews Royalty Rate Setting by Copyright Board for Copying by
Educational Institutions

Federal Court of Appeal, January 27, 2017

The applicant, the Canadian Copyright Licensing Agency, operating as Access Copyright (“Access”), disagreed with the

rate set by the Copyright Board of Canada (the “Board”) that applied to the royalties Access could collect from

elementary and secondary educational institutions for copying works in Access’s repertoire. The educational institutions

were represented by the respondent provincial and territorial ministries of education (collectively, the “Consortium”). In

fixing the rate for the 2013 to 2015 tariff periods, the Board applied an agreed-to methodology, “volume times value”,

and relied on the results of the volume study undertaken in the previous tariff setting of 2005 to 2006 as a reasonable

proxy for the copying taking place during the periods at issue. To determine the volume of compensable copying, the

Board assessed which copying events reproduced a “substantial part” of the work involved, within the protective meaning

of section 3 of the Copyright Act, RSC 1985, c. C-42 (the “Act”). The Board then excluded from compensability the user’s

right, as set out in section 29 of the Act, which provides that fair dealing for the purposes of education and study do not

infringe copyright. Access challenged the Board’s exclusion from compensable exposures any copying of a book that

included less than one or two pages per copying event. The Board concluded that these did not reproduce a “substantial

part” of the work pursuant to section 3 of the Act. Access also raised issues of procedural fairness, and whether the

Board erred in the methodology it used to quantify the total number of excludable exposures on the basis of fair dealing.

Access applied for judicial review of the Board’s decision.
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The application was granted in part. The matter was referred back to the Board for reconsideration, but only with respect

to the impact of technical errors that were not corrected in the 2005 to 2006 volume study, and which resulted in a

significant underestimate of the number of copied works. In the particular circumstances of the case, and considering the

Board’s mandate under the Act, the Board made a reasonable inference that copying one or two pages of a book did not

constitute reproduction of a “substantial part” of the work. That inference was owed considerable deference. The Board

did not ignore evidence on substantiality produced by Access, but rather found that it did not provide a reasonable basis

to assess the qualitative nature of the thousands of copying events at issue. The Board reasonably concluded that

copying choices made by a teacher to prepare lessons were not suitable proxies for substantiality. The Board’s overall

determination that a large portion of the exposures were “fair” was reasonable. Its method to weigh the evidence in

forming its overall impression of the fair dealing factors was reasonable, and it did not err in assessing the relevant

factors, i.e., the amount, character, and effect of the dealing, and any reasonable alternatives. There was no basis to

conclude that the Board breached its duty of procedural fairness by failing to seek comments on the methodology it

applied to form an “impression” of fairness in respect of books. The Board did not introduce any new principal of law, it

used the very factors the parties had commented on, and it employed a methodology that was simply a practical and

mathematical way of reflecting the relative weight the Board gave to the various factors used to form an “impression.”

Canadian Copyright Licensing Agency (Access Copyright) v. British Columbia (Education), 2017 CCLG ¶ 25-745

Court Weighs Validity of Claims of Purported Loans to Bankrupt Company

British Columbia Supreme Court, January 25, 2017

The applicant, Cascade Steel Rolling Mills Inc. (“Cascade”), was the largest unsecured creditor of the bankrupt Tudor Sales

Ltd. (“Tudor”). The applicant, Eggertson, was a shareholder and the sole officer and director of Tudor, whose claims

as a secured creditor arose from purported loans he made to Tudor in 2005-2006 (the “2005-2006 Advances”) and in

2011-2012 (the “2011-2012 Advances”). Acting under a general security agreement dated March 1, 2006, and registered

November 18, 2011 (the “GSA”), Eggertson sought and obtained the appointment of Boale, Wood & Company Ltd. as

receiver (the “Receiver”) in November 2013. Subsequently, the Receiver distributed $500,000 to Eggertson as a purported

secured creditor. Following the distribution, $600,000 remained on hand for distribution. Cascade challenged the validity

of Eggertson’s security. Cascade also challenged the 2011-2012 Advances on the basis of documentation that these

amounts were recorded in Tudor’s books as being due from a company owned by Eggertson’s wife, and in which

Eggertson had an interest. Cascade applied for an order that Eggertson’s proof of claim and proof of security be

expunged, reduced, or subordinated to the claims of other creditors. Eggertson applied for an order for the release of all

funds currently held in trust to him.

Cascade’s application was granted. Eggertson’s application was dismissed. With respect to the shareholder loan claim

arising out of the 2005-2006 Advances, the amounts advanced to Tudor by Eggertson were properly characterized as

equity, not debt, and as an equity claim, it was subordinated to all creditor claims under section 140.1 of the Bankruptcy

and Insolvency Act, RSC 1985, c. B-3 (the “BIA”). Those purported loans were non-arms-length transactions, and their

characterization as equity was most strongly supported by the fact that there was no schedule for repayment of the

advances, no certain formula to determine the interest amount, and repayments were discretionary, the amount varying

with profitability, all of which were hallmarks of ownership, not debt. The circumstances of the Advances also supported

their characterization as equity. The timing related to periods when Eggertson first acquired shareholder interest from his

father, who had been sole shareholder, and then increased the value of that interest. There was a strong implication that

the Advances were, in substance, equity contributions towards his ownership stake. With respect to the 2011-2012

Advances, there was no evidence these were properly allocated to Tudor as a debt transaction between Eggertson and

Tudor. Similarly, there was no evidence that the flow through of monies through Tudor’s accounts to the wife’s company

to cover the expenses of a particular import venture represented a bona fide investment on behalf of Tudor. Tudor was

not an investor in the investment venture, Eggertson was, and the court was not satisfied that this was properly regarded

as an indirect investment achieved by means of a loan to Tudor.

Tudor Sales Ltd. (Re), 2017 CCLG ¶ 25-746
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Third Party Reimbursement of Replacement Trustee’s Fees and Expenses in
No-Asset Bankruptcies did not Constitute Estate Funds

Ontario Superior Court of Justice, January 19, 2017

Crate Marine Sales Limited and six related companies (“Crate Marine”) appointed Dodick Landau Inc. (“Dodick”) as

trustee for its consumer proposals. When those proposals failed, each of the companies was deemed to have made an

assignment in bankruptcy. A single creditor held security against all the assets of the seven bankrupt companies, and at

that creditor’s request, A. Farber & Partners Inc. (“Farber”) was appointed to act as bankruptcy trustee. There was a

shortfall in the asset sale with respect to satisfying the security, and no proceeds remained to fund the bankrupt estates

or pay Dodick’s fees and expenses. Farber, however, had an agreement with the secured creditor for indemnification of its

fees and expenses incurred while acting as trustee in the no asset bankruptcies. Thus, it received $80,000 plus an HST

refund of $12,000. Dodick took the position that paragraph 36(2)(e) of the Bankruptcy and Insolvency Act, RSC 1985, c.

B-3 (the “BIA”), required Farber to pay Dodick’s fees. Under that section of the BIA, dealing with successive trustees, the

replaced trustee is not entitled to its approved fees and disbursements at the point of change, but rather is paid by the

substituted trustee as soon as funds are available. Dodick took the position that if the funds were available to pay Farber,

then they must have been available to the estate to pay Dodick. Farber brought a motion for approval of its fees and

expenses, and for discharge of the seven bankrupt estates.

The motion was granted. Pursuant to Directive No. 19 of the Office of the Superintendent of Bankruptcy Canada, as long

as they are properly disclosed, third-party deposits and guarantees are not estate funds, and Farber had disclosed its

third-party remuneration guarantee. In no sense could the secured creditor’s funds be seen to be “available” to the estate

generally to use to pay Dodick. No payments by the estate were made to ranking creditors, or to Farber, as there were

no funds to do so. Even though the $12,000 HST refund initially went to the estate, the entire amount was derived from

the payment to Farber of its fees as trustee in bankruptcy. The work performed by Dodick in the failed proposals had

nothing to do with those funds. It would not be fair to Farber or to the secured creditor to allocate any portion of the

funds to Dodick. Trustees’ claims for expenses and fees, whether of former or substituted trustees, were third-ranked,

preferred claims under subparagraph 136(1)(b)(ii) of the BIA, but payment would not be “available” to pay any trustee

until payment of priority payments. Under the circumstances, there were no funds “available” from the estate for either

trustee. Thus, the BIA provisions for allocating remuneration among successive trustees were not relevant.

Crate Marine Sales Limited (Re), 2017 CCLG ¶ 25-747

Secured Creditor Fails to Establish that Bank Provided Credit to Bankrupt
Company by way of Overdraft

Ontario Superior Court of Justice, January 18, 2017

The plaintiff, Kari Holdings Inc. (“Kari”), had a perfected security interest in the personal property and assets (the

“Collateral”) of C.I.F. Furniture Limited (“CIF”), pursuant to a general security agreement (the “GSA”). Under the GSA, CIF

was entitled to use the Collateral in the ordinary course of its business until default. In April 2006, CIF opened two

commercial chequing accounts at the defendant HSBC Bank Canada (“HSBC”), under a single account agreement,

requiring HSBC’s agreement to any overdraft. Subsequently, HSBC issued a corporate credit card to CIF. CIF was declared

bankrupt, placed in receivership, and its assets were sold in July 2009. Kari claimed that the balance owing on the

principal and interest of its security was $840,000. Kari argued that HSBC provided credit to CIF by way of unofficial

overdraft protection on a discretionary basis on 27 occasions between July 2007 and March 2009, when HSBC honoured

all the cheques that placed the accounts in a negative balance position. Kari argued that HSBC, as an unsecured lender to

CIF, was not entitled to be repaid for these overdrafts out of the Collateral in priority to Kari. HSBC argued that CIF

satisfied the standard recourse period within which to remedy instances of negative balances in all but seven instances,

and in all but one of those seven instances, there were sufficient funds in the other account such that CIF was in an

overall credit position. Kari brought a motion for summary judgment for a declaration that any payments made by CIF to

HSBC to cover the overdrafts and credit card debt were subject to Kari’s prior security interest. Kari sought payment

from HSBC of $467,455 for the alleged overdrafts, and $57,260 for the credit card debt, together with interest. HSBC

brought a cross-motion for summary judgment dismissing Kari’s action.
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Kari’s motion was dismissed. HSBC’S cross-motion was granted, and Kari’s action was dismissed. Based on the record,

Kari failed to establish on a balance of probabilities that HSBC extended credit to CIF by way of overdraft. HSBC’s

evidence with respect to the application of its standard procedures to CIF’s accounts was uncontradicted. HSBC never

advanced any of its funds to CIF to cover cheques that could potentially put the accounts into a negative balance, and

an overdraft was not created the moment the suspect cheque was posted to the account. HSBC was entitled to consider

CIF’s overall credit position, i.e., to consider the funds in the other account, when determining whether to honour or

return a cheque that put the other account in a negative balance. The two accounts were covered by one account

agreement which specifically entitled HSBC to do so. There was no evidence that Kari had taken steps to restrict CIF

from operating its business in the ordinary course during that time. Kari made no demands on CIF for immediate

repayment of the loan and gave no notifications of default. Based on the evidence, CIF was operating its business in the

ordinary course during the relevant time period, thousands of transactions were flowing through the accounts, and

negative balances occurred from time to time. CIF’s deposit to or transfer of funds into the accounts to eliminate or

cover these negative balances fell within the scope of the “ordinary course” of business as permitted under the GSA.

Similarly, repayment of the CIF credit card balance between February 2007 and September 2008 was carried out in the

ordinary course of CIF’s business, as permitted by the GSA.

Kari Holdings Inc. v. HSBC Bank Canada, 2017 CCLG ¶ 25-748
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